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MEMORANDUM

PER CURI AM
In this consolidated appeal, Anerican Airlines [“Anerican”
or “appellant”] appeals five judgnents entered by the Snall

Clains Division of the Territorial Court in favor of Mufolie
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Foods Co., Inc. [“Mafolie” or “appellee”]. After the follow ng
brief summary of the general background for all five cases, we

di scuss separately the issues raised in each case.

I. BACKGROUND

Mafolie, a Virgin Islands whol esal e food distributor,
regul arly purchased | arge quantities of perishable food itens
from stateside conpanies and transported themto the island via
express freight service offered by Anerican. Up until the tine
of the small clains actions brought bel ow, Mafolie and Anerican
had an ongoi ng rel ati onship mani fested by a regul ar series of
i ndi vidual contracts for shipping perishabl e goods via Anmerican's
express service. The relevant aspects of each contract for
shi pmrent were enbodied in Anerican's established tariffs and on
the back of the airbill for each shipnent, which set forth
provisions limting American's liability for delay, damage, or
|l oss. Mafolie regularly paid premiumrates for 24-hour delivery,
but at the sane tine regularly ensured that its purchases were
packed to withstand a 48-hour delivery time. For each of the
five transactions at issue, Mafolie clainmed that delivery was
| ate (nmore than 48 hours) and/or danmaged upon arrival. To
varying degrees of clarity and specificity, American countered

that its liability was Iimted by the terns set forth on the
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airbill, and as a result, Mafolie was not entitled to judgnent.
In each case, the Territorial Court entered judgnent in favor of

Maf ol i e, although different theories underlay the judgnents.

II. DISCUSSION

The Appellate Division exercises plenary review over the
Territorial Court's application of |legal precepts and reviews its
findings of fact for clear error. V.I. CobE ANN. tit. 4, § 33.
Par agraphs 7(b) and 15 of the airbill set forth the rel evant
provi sions of the contracts between American and Mafolie:

7(b). In consideration of Carrier’s rate for the
transportation of any shipnent, which is in part
dependent upon the decl ared val ue of shipnent,
Carrier’s liability of any kind what soever (I oss,
damage or delay) shall be limted to an anount not
exceeding . . . the declared value in case of |o0ss,
damage or delay of the entire shipnent (but not |ess

t han $50.00 per shipnent); and in the event of |oss,
damage or delay of part of the shipnment the average
decl ared val ue per pound of the shipnent nultiplied by
t he nunber of pounds of that part of the shipnent |ost,
damaged or del ayed (but not |ess than $50. 00 per

shi pment); plus the anobunt of any transportation
charges for which Carrier has been paid for such part
of the shipnment |ost, damaged, or del ayed.

In no case shall Carrier's liability exceed the actua
val ue of the goods shi pped.

15. Carrier shall not be Iiable unless an action is
brought within 2 years after the date witten notice is
given to the claimant that Carrier has disallowed the
claimin whole or in part.
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(See App. at 286.) For each transaction at issue, the terns of
this airbill governed the relationship between Mfolie and
Anerican and determne the Iimt of American's liability for

| oss, damage, or delay. See First Pennsylvania Bank, N.A. v.
Eastern Airlines, 731 F.2d 1113, 1122 (3d Cr. 1984) (hol ding
that a carrier "may limt its liability to the agreed val ue of

t he goods, provided that the shipper has the option of obtaining
coverage for the full value of its goods, is nmade aware of that
option, and know ngly chooses to pay a |lower price for |esser
coverage").

A. Small Claim No. 1034/94

In this case, Mafolie clained that on two separate occasions
shi pments of perishabl e goods arrived | ate and danaged. A
Novenber 1992 shipnent arrived partially damaged, resulting in a
claimfor partial loss in the amount of $2,922.74 (which included
an amount for partial freight), and a March 1993 shipnment arrived
conpletely “nushed,” resulting in a claimfor total loss in the
amount of $1,542.50 for the |oss of the goods pursuant to an
i nvoi ce paid by Mafolie plus freight of $373.88. At trial,
Anmerican directed the trial judge's attention to the limtations
provi sions on the back of the airbill. Nevertheless, the trial
judge found that a certain letter witten by a representative of

Anmerican to Mafolie prom sing a maxi num 24-hour transit tinme for
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express service constituted the actual terns of the contract "in
full force and effect” between the parties. (See App. at 71
("American Airlines points out to a provision in the Airway Bill,
allowing it to have 48 hours within which to have the product in
transit, but the Court finds that the actual contract ternms were
those as set forth in the letter by Mss Furth . . . .") Because
the transit time was greater than twenty-four hours, the
Territorial Court entered judgnent in favor of Mafolie for
$4,893.04, the total anpunt clainmed for both shipnents. On
appeal , American contests only the anbunt awarded for the March
1993 shi pment ($1, 542.50 plus $373.88 frei ght charges).
According to American, its liability is limted by the terns of
the airbill to the declared value of the goods, which for that
particul ar shiprment was only $1,000.00. (See App. at 1 (March
31, 1993 airway bill).) W agree. As discussed above, the terns
of the airbill govern the parties' relationship. For the March
1993 shipnent, Anerican's liability was limted to the declared
val ue of the goods, which was $1000. 00, plus freight in the
amount of $377.80. (See id. 1 7(b).)

Anerican further asserts that Mafolie was not entitled to
any anount for shipping charges because a provision contained in

a shipper's optional provision on the back of the airway bill

controls these contracts and would not allow recovery for any
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anount above the decl ared val ue, freight charges notw thstandi ng.
(See Br. of Appellant at 10 (setting forth a portion of the
"shi pper's option" waiver); App. at 286 (exanple of airbill).)
Even if that provision could be read to exclude recovery for
freight charges, it only applies when the shi pper has expressly
el ected that option by indicating that election on the face of
the airbill and by paying the applicable rate for it. (See App.
at 286.) There is nothing in the record to indicate that Mafolie
in fact elected this option or paid the additional fee for it.
Accordingly, we will reverse the decision of the Territorial
Court and remand for entry of judgnent in favor of Mafolie for
$4,350. 54, which is the anmount of the original judgnment |ess the
$542. 50 erroneously awarded for the March shipnent in excess of
t he decl ared val ue.

B. Small Claims No. 1361/1994

Mafolie clained that a January 1994 shi pnent of seafood
arrived |late and conpletely spoiled. The declared value on the
airway bill for this shipnent was $2,389. 38, and freight charges
were $247.50. (See App. at 7.) The Territorial Court entered
judgment for Mafolie in the entire amount. Again, American
argues on appeal that its liability is limted by the terns of
the airway bill to the declared val ue of the goods, which

allegedly did not include liability for freight charges, citing
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the "shipper's option" waiver on the back of the airway bill
This argunent is wthout nmerit.

Par agraph 7(b) expressly provides for recovery for the
decl ared val ue plus freight, and Anerican points to no evi dence
in the record that Mafolie selected the "shipper's option”
provi sion and paid the additional fee for it. The judgnent of
the Territorial Court in this case will be affirned.

C. Small Claims No. 268/1998

In February 1994, Mafolie submtted a claimw th Anerican
that a shiprment arrived |ate and damaged. On March 1, 1994,
Ameri can denied Mafolie's claimin witing. Mfolie wote
American and asked it to reconsider the claim and on Novenber
16, 1994, Anerican again denied the claim In January 1995,
Maf ol i e demanded that American reinstate its claimand threatened
to "take all appropriate steps to safeguard [its] interests.”
Sonetinme | ater, an Anerican cargo sal es manager, Tom Weaver, flew
to St. Thomas to see L. Tauro Tagini, the secretary of Mafolie
Foods, to review this claimand others. M. Waver stated that
he woul d "get back to" M. Tagini regarding Anerican' s response
to Mafolie's clains. M. Tagini did not hear from M. Waver
again. M. Tagini testified that in approximately February 1998
(nearly four years after the original claimwas denied), a new

manager for American cane to St. Thomas and |l ed Mafolie to
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bel i eve that Anmerican was still considering this claimas well as
others that were pending at the tine. Mfolie filed its
conplaint in small clains court on February 24, 1998, seeking
total damages of $3, 126. 40.

At trial, American asserted that Mafolie's claimwas tine-
barred pursuant to paragraph 15 of the airway bill, which
provi des that any action against Anerican nust be brought within
two years of witten notice that a claimis denied. This case
was filed in the Territorial Court nearly four years after the
initial witten notice of denial. Inplicitly accepting the
airway bill as the governing contract, the trial judge
acknow edged the suit limtations clause, but neverthel ess found
that Anerican was equitably estopped fromasserting it. (See
App. at 162.) According to the trial judge, Mafolie "relied on
American Airline's representations that Anerican Airlines was
actively reconsidering the denial of the claimand did not, to
Maf ol i e Foods' detrinent, file the action within two years of the
| oss denial." (See id.)

Broadly stated, a party nay be equitably estopped from
raising a claimor defense "if it makes a materially m sl eadi ng
statenent which the other party relies upon to his detrinent.”
In re Petition for Naturalization of La Voie, 9 V.I. 130, 139,

349 F. Supp. 68, 72 (D.V.I. 1972). On appeal, Anerican cites
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cases fromother jurisdictions that stand for the proposition
that negotiations after a clear, final, and unequivocal denial of
a claimagainst a carrier do not toll the limtations period
under federal conmmon |law. See, e.g., Visual Display Sys., Inc.
v. Burlington Air Express, Inc., 1999 WL 34967 at *2 (N.D.N. Y.
Jan. 20, 1999). However true that proposition may be, it is not
applicable to this case because the trial judge bel ow did not
hold that the suit limtations clause was tolled or "negated."
Rat her, she interpreted Mafolie's argunents as an est oppel
theory, for which the elenments include both an affirmative,

i ntentional act or statenent on the part of the party estopped
and the other party's detrinmental reliance on that act.

Aside fromcertain letters witten by Mafolie to Anerican
(which were not included in the appendix), and M. Tagini's
testinmony that M. Waver cane to see himto di scuss pendi ng
clains (see App. at 146), evidence is quite scarce that Anerican
said or did anything with the intent to | ead Mafolie to believe
that Anerican was conceding liability or taking a position that
Maf ol i e coul d have reasonably understood to be a waiver of the
limtations clause. Moreover, that Anmerican may have been
"entertaining settlenent talks" is not sufficient to establish an
affirmative act on the part of Anerican evidencing an intent to

wai ve the suit limtations clause. Further, there was no
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evi dence to suggest that the negotiations taking place were of a
character so unusual that they justified reliance on the part of
Mafolie that Anerican did not intend to assert the limtations

cl ause as a defense. See Dewerd v. Bushfield, 993 F. Supp. 365,
369 (D.V.l. App. Div. 1997) ("Waiver . . . may be shown by
express declarations, or by acts and decl arati ons nmani festing an
I ntent and purpose not to claimthe supposed advantage, or it may
be shown by a course of acts and conduct . . . ." (interna
citation and quotations onmtted)). Accordi ngly, the judgnent of
the Territorial Court in S.C. No. 268/1998 will be reversed.

D. Small Claims Nos. 581/1998 and 582/1998

The clains and issues raised in these consolidated actions
are simlar to those raised in S.C. No. 268/1998. (See Part
I1.C, supra.). Atogether, Mafolie clained that three express
shi pnments were | ate and damaged. For each claim American
asserted (1) Mafolie failed to file witten notice of its claim
for delay or damage within 120 days of receipt pursuant to
paragraph 13 of the airway bill, and (2) the two-year limtations
period set forth in the airway bill barred Mafolie's clains. The
second argunent, also asserted in No. 268/1998, finally found
sonme purchase with the trial judge here, who concluded that
Mafolie's clainms for damages were in fact tine-barred. Despite

this finding, the judge went on to find that because all three
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shiprments failed to arrive within twenty-four hours as prom sed,
Anmerican woul d be unjustly enriched if it were allowed to keep a
twenty percent freight premumpaid by Mafolie for delivery

Wi thin twenty-four hours. The trial judge reasoned that the
"extra premiumhas [nothing] to do with [Mafolie's] claim"™ ( See
App. at 282.) Accordingly, she awarded Mafolie an anount that,
by her calcul ations, represented the twenty percent freight
premiumin each case ($367.50 in S.C. No. 581/1998 and $492.30 in
S.C. No. 582/1998).

American contends that once the trial judge found that
Mafolie's clainms were tine-barred, judgnment should have been for
Anerican in all respects. It was only by reasoning that the
twenty percent express prem umwas "separate and apart" fromthe
original claimdenied by Arerican that the judge was able to keep
the claimfor the express service charge alive. W agree with
Aneri can.

Al t hough her findings are not crystal clear in this regard,
it nmust be inferred that the trial judge found that, although
Anerican denied Mafolie's claimfor damages due to spoil age and
freight related to the | ost goods, it never provided witten
notice that it was denying a claimfor the 24-hour premum It
Is quite clear fromthe testinony, however, that the anounts

Mafolie clained (at least in its small clains action) included
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anounts for the prem um which explains the extended cal cul ati ons
during trial totry to figure out how nuch of the freight anount
claimed was the prem um anount and how nuch was the regul ar
tariff. Indeed, with respect to S.C. No. 581/1998, M. Tagini
testified at trial that the freight amount was included in his
original claimletter to American. (See App. at 220.) That
claimwas denied in its entirety, including the claimfor the
prem um anount. (See App. at 167 ("[We nust respectfully
continue to decline liability for this claim").)

Overall, the trial judge's finding that Mafolie's origina
claimdid not include a claimfor the recovery of the 24-hour
prem um due to delay (so that the limtations period for an
action seeking recovery of the premium was never triggered) is
wi t hout any support in the record. Taking all the evidence into
account, this Court concludes that the trial judge's finding that
Mafolie's claimfor the express service prem umwas separate from
Mafolie's tinme-barred clains was clearly erroneous. Accordingly,
the Court will affirmthe Territorial Court's judgnent that
Mafolie's clains were tine-barred and vacate the award to Mafolie

for the anmount paid as 24-hour prem uns.

ITITI. CONCLUSION

For the reasons stated, the Court will reverse the judgnent
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of the Territorial Court in S.C. No. 1034/1994 and remand for
entry of judgnent in favor of Mafolie Foods in the anount of
$4,350.54. We will affirmthe judgnment of the Territorial Court
in S.C. No. 1361/1994, which properly included an award for
freight charges. W wll reverse and vacate the judgnent bel ow
in S.C. No. 268/1998 because the claimwas tinme-barred by the
applicable suit Iimtations clause in the governing airbill and
because the evidence does not support the theory of equitable
estoppel applied by the lower court. Finally, we wll reverse
and vacate the judgnents in S.C. Nos. 581/1998 and 582/ 1998
because Mafolie's clains were barred in their entirety by the

applicable limtations clause in the governing airbill
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ORDER OF THE COURT

PER CURI AM
AND NOW, this 15th day of January, 2002, having
consi dered the parties' subnissions and argunents, and for the

reasons set forth in the Court's acconpanyi ng Opi ni on of even
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date, it is hereby

ORDERED t hat the judgnent of the Territorial Court in S. C
No. 1034/1994 is REVERSED insofar as it awarded any anounts above
the decl ared value of the March 1993 shipnent. The matter is
remanded to the Territorial Court for entry of judgnent in favor
of Mafolie Foods, Co. in the anpunt of $4,350.54. It is further

ORDERED t hat the judgnent of the Territorial Court in S C
No. 1361/1994 is AFFIRMED. It is further

ORDERED t hat the judgnent of the Territorial Court in S C
No. 268/1998 i s REVERSED AND VACATED. The matter is remanded for
entry of judgnment in favor of Anmerican Airlines. It is further

ORDERED t hat the judgnents of the Territorial Court in S C
Nos. 581/1998 and 582/ 1998 are REVERSED AND VACATED. Both

matters are remanded to the Territorial Court for entry of

judgnment in favor of American Airlines.

ATTEST:
WILFREDO F. MORALES
Clerk of the Court

By:

Deputy Clerk
Copies to:

Judges of the Appellate Pane
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